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Construction contracts are regulated by many laws.

The construction industry has attracted far more legislation than any other sector of 
our society. This is probably because it is the USA’s largest industry (about $1,200 
billion in 2008).

Construction laws fall into these four categor ies:

1) Contract laws. These laws and regulations affect both public and pr ivate 
contracts;

2) Execution of contract laws. These laws include the issuance and the conformance 2) Execution of contract laws. These laws include the issuance and the conformance 
to the conditions of the var ious laws, ordinances, regulations, permits, etc;

3) Settlement of disputes laws. These laws regulate how disputes are resolved.

4) Licensing laws. These laws regulate both businesses and the qualifications of the 
individuals that manage these construction businesses. For example, the licensing of 
professional engineers and architects (FS-Chapter 471), general contractors FS-
Chapter  489), engineer ing contractors, inspectors, construction managers, etc.



Here is a br ief list of commonly used construction laws from federal, state, county, 
cities, towns, special taxing distr icts, etc:

- Davis-Bacon Act (for all federally funded projects);
- OSHA (safety requirements);
- Amer icans with Disabilities Act (federal laws since 1990);
- U.S. Army Corps of Engineers (regulations for work in navigable waterways);
- U.S. Depar tment of Labor (regulates employment);
- Air pollution laws (EPA);
- Water pollution laws (EPA);
- Business licenses (local, required to conduct business in each municipality);
- Unemployment insurance codes (state);- Unemployment insurance codes (state);
- Worker ’s compensation laws (state);
- Professional licenses (state laws controlling the practice of cer tain fields);
- County codes and ordinances (regulating construction);
- City codes and ordinances (regulating construction);
- National, State and County Building Codes;
- Mechanic’s lien (state laws);
- Labor (state laws);
- Housing (state laws);
- Noise abatement control (state and county laws);
- Subletting and subcontracting (state and local laws);
- Etc.



Public versus Private Contracts.

Most federal and state projects are required to clear ly identify in the contract all the 
laws and regulations that are applicable. Public contracts require:

1. The project must be publicly adver tised;
2. Bids must be accompanied by a bid bond (5 to 10%);
3. The Notice inviting Bids must list the prevailing wage rates for the trades that are 
involved in the project. I f the project is federal, then a list of the federal wage rates 
must be included;
4. Insurance policies and bonds are required to cover public liability and proper ty 4. Insurance policies and bonds are required to cover public liability and proper ty 
damage;
5. The contractor must provide a list of all the subcontractors who will par ticipate 
in the project;
6. Whenever a specific brand name is mentioned in the specifications, the words “ or 
equal”  must be added behind the brand name;
7. A per formance bond and a payment bond (for labor and mater ials) must be 
provided in the amounts specified by law;
8.The award must be awarded to the lowest responsive and responsible bidder.



There are so many laws applicable to each project, that even attorneys that 
specialize in construction law and contract law are advised to:

“ Learn where to find the law. Do not attempt to memorize it, for otherwise, with one 
sweeping move, the legislature could repeal your entire education” .



The Limited Authority of Public Agencies.

Contractors must know the applicable laws that grant author ity to the contracting 
agency to per form public works. Ignorance of these limitations may cause ser ious 
harm to the contractor.

The classic illustration of this is the case of Zottman versus The City and County 
of San Francisco [(20 Cal. 96 (1862)]. The city entered into a valid contract with 
the contractor to improve a town square. Dur ing the contract the scope was 
changed by the city to per form additional work. The contractor did the work but 
was refused payment. The contractor brought legal action against the city for was refused payment. The contractor brought legal action against the city for 
payment. The cour t denied payment because the extra work was not given to the 
lowest bidder after proper notification. The cour t stated that the city officials did 
not have the author ity to demand the additional work in the manner chosen. Thus, 
the city was allowed to retain the work without paying for it. Fur thermore, had 
the contractor received the additional payment, the city could have demanded the 
return of those funds.

Contractors working for public agencies must be careful about the r isks of 
violating the limits of the author ity of the agency involved. 



Fair Subcontracting Laws.

Public projects have laws that protect subcontractors from bid shopping (or bid 
peddling) by the general contractors.

The bid shopping process goes something like this:

A general contractor (GC) receives three bids for the elevators of a new building 
from subcontractors A, B and C. The GC then uses the lowest bid (from say, Sub-A), 
to call Sub-B and Sub-C and reveals Sub-A’s pr ice to them. He then requests that 
they offer an even lower pr ice than Sub-A. Many subcontractors are so desperate for they offer an even lower pr ice than Sub-A. Many subcontractors are so desperate for 
a contract that they will lower their  pr ice below their costs. 

Projects that have been bid-shopped have been found to have a higher incidence of 
poor-quality mater ials and workmanship. Bid shopping depr ives the general public 
of the benefits of fair  competition.

The fair  subcontracting law requires that the CG must list all subcontractors that 
the bidder intends to use on the work.



Hazardous Waste Laws.

In 1976 the US Congress enacted Subtitle C of the Resource Conservation and 
Recovery Act (RCRA) which  imposed controls in the management of hazardous 
wastes, to be regulated by the Environmental Protection Agency (EPA). The scope 
of this legislation have the following provisions:

1. Definition of hazardous waste;
2. A system to track hazardous waste from its generation to its point of final 
disposal;
3. Standards for generators and transpor ters of hazardous waste;3. Standards for generators and transpor ters of hazardous waste;
4. Permit requirements for facilities that treat, store, or dispose of hazardous 
waste;
5. Requirements for state hazardous waste programs.

The California Depar tment of Transpor tation (Caltrans) has the following flow 
char t to order ly handling of unknown wastes discovered dur ing construction:





Federal Labor Laws.

1) Labor-Management Relations Laws.
The Sherman Anti-Trust Act, enacted in 1890, was the beginning of federal labor 
laws and provided the statutory beginnings for labor management legal policy. In 
1908, the Supreme Cour t ruled that labor unions were covered by the act. Then in 
1932 came the Norr is-LaGuardia Act (Anti-Injunction Act), the National Labor 
Relations Act of 1935 (the Wagner Act), the Labor Management Relations Act of 
1947 (the Taft-Har tley Act), and the Labor Management Repor ting and Disclosure 
Act of 1959 (the Landrum-Gr iffin Act).

2) Equal Employment Opportunity Laws.
The first of these laws was the Civil Rights Act of 1964 that clear ly eliminated 
discr imination in employment for any cause, such as age, sex, race, religion or 
nationality. I ts administration is handled by the Equal Employment Oppor tunity 
Commission (EEOC). In 1967 the Age Discr imination in Employment Act was 
passed. 

3) American with Disabilities Act.
The ADA was passed in 1990, banning employment discr imination on the qualified
physically or mentally disabled.



4) Wage and Hour Laws.
The Davis-Bacon Act of 1931 is a federal law that determines the minimum wage 
rates and fr inge benefits that must be paid to all workers on all federal projects. 
These federal minimum wage rates are cur rently published every Fr iday in the 
Federal Register.

5) The National Apprenticeship Act.
This Act was passed by Congress in 1937, to promote cooperation between 
management and organized labor in the development of apprenticeship programs.

6) Ethnic Minorities and Women in Construction.
The Public Works Employment Act of 1977 was enacted to encourage women and The Public Works Employment Act of 1977 was enacted to encourage women and 
ethnic minor ities to job the field of construction.

7) Worker’s Compensation and Employer Liability Insurance.
The contractor ’s Comprehensive General L iability Insurance policy normally 
excludes coverage of any liability incur red under state Worker ’s Compensation laws. 
Each state requires employers to be responsible for the payment of compensation 
benefits to employees who sustain job-related illnesses or injur ies. The contractor 
purchases a separate Worker ’s Compensation Insurance. The insurance car r ier pays 
the injured employee at rates set by state law.

This insurance is the most expensive the contractor will purchase.
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