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General Conditions of the Contract.

The General Conditions (also called, General Provisions) specify the manner of
Implementing the provisions of the contract according to the accepted practices of the
construction industry.

These conditionsregulate the requirements of the contract (also called, The
Agreement). These conditions do not waiver thelegal rights of either party, but only
serveto coordinate the proper execution of the work.

Thislecturewill usethe format of the “ Standard General Conditions of the
Construction Contract” asissued by the Engineers Joint Contract Documents
Committee (EJCDC), Document No. 1910-8 (1996 Edition), National Society of
Professional Engineers, 1420 King Street, Alexandria, Virginia 22314. This document
wasjointly prepared by:

« American Consulting Engineers Council

« American Society of Civil Engineers

« National Society of Professional Engineers
« Construction SpecificationsInstitute
 Associated General Contractorsof America



The essence of the EJCDC contract (or Agreement) includes,

« Definition of thetermsused in the contract;

 Preliminary issues (starting the project and pre-construction operations);

e Contract documents, their intent, their amendments, their reuse;

« Availability of lands, physical conditions, reference points (differing site
conditions; geotechnical reports);

e Bondsand insurance;

« Contractor’srightsand obligations (responsibilities);

e Other work (related work at the site; coor dination);

« Owner’srightsand obligations (responsibilities);

« TheA/E'sstatusduring construction;

 Changesinthework procedures,

« Changesof the contract price (pricing provisions);

« Changes of the contract times,

« Warranty and guarantee; tests and inspections; corrections; removal or
acceptance of defectivework;

« Paymentsto the contractor and completion;

e Suspension of thework and termination;

* Resolution of disputes;

 Miscellaneous.
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I nter national projectsusethe FIDIC (in French, “International Federation of
Consulting Engineers’, 9 Carel van Bylandtlaan, The Hague, Netherlands). It’s

scopeincludes,

Definitionsand inter pretation;
Engineer and engineer’srepresentative;
Assignment and subcontracting;
Contract documents,

General obligations,

Labor;

Materials, plant and wor kmanship;
Suspension;

Commencement and delays;
Defectsliability;

. Alterations, additions and omissions;

Procedurefor claim;

Contractor’s equipment, temporary works and materials;
M easur ement;

Provisional sums,

Nominated subcontractors,

Certificatesand payment;

Remedies;

Special risks;

Release from perfor mance;

. Settlement of disputes;
. Notices;
. Default of employer;

Changesin cost and legiglation;
Currency and rates of exchange.



Comparethe meaning of termsin the USsEJCDC versustheinternational FIDIC's,



The organizations that use standardized General Conditions documentsin the USA:




Many large public organizations have their own Standard Specifications. In the USA,
thisistypically true of Departments of Transportation (DOTSs). Their General
Conditions are contained in their early chapters. Their focus however, islimited to
highways, bridges and drainage systems.

TheAmerican Public WorksAssociation (APWA) have published their own
Standard Specifications book in association with the Associated General Contractors
(AGC). It iscalled the Standard Specifications for Public Works Construction”
(commonly known in the industry as “the Greenbook™). Their General Conditions
arein Part | (Sections 1 through 9).




There are some special provisions of the General Conditionsthat should be studied
because of their importance:

1) Unforeseen Underground Conditions.

2) Materials and Equipment.

3) The Sub-Contractors.

4) Shop Drawings and Samples.

5) Disapproving or Stopping the Work.




1)Unforeseen Underground Conditions.

One of the most misunder stood of all the contract provisions, and also the sour ce of
many large claims, isthe provision for differing site conditions.

The nature of the soils surrounding the sub-structure are alwaysdifficult to predict
with high accuracy. The contractor bases his bid on the documents supplied by the
owner. If the siteislater discovered to have very different conditions, then a claim for
additional compensation isreasonable (under the theory of “ breach of contract”). Yet,
many owners (and even the A/Es) are surprised by these claims.

The RPR or RE must clearly explain the possibility of subsurface changed conditions
to the owner beforethe contract issigned. Furthermore, the owner must never give
assurances asto the accuracy or inter pretation of any sub-surface exploration. In
addition, all geotechnical data availableto the owner must be made provided to the
contractor. Failureto provide extensive geotechnical data to the contractor may not
only lead to a claim for additional compensation, but may also create a major delay in
the contract time, which in itself will lead to a costly increasein the project.

The best source for thistopic isthe Federal Acquisition Regulations System (48 CFR
52.236-2). Also see Jahncke Service, Inc. ver sus Department of Transportation, 322
S.E.2d 505 (Ga. App. 1984).



2) Material and Equipment.

Contractor s search for waysto replace productsthat cost lessto him than those
specified in the contract, and the savings are not shared with the owner.

The contractor will offer “new and improved” productsthat are claimed to be better
than those in the specifications but have not had “thetest of time”.

The designersare alwaystempted to try new products. But they must be careful not
to believein the claims of the beautiful sales brochures. There are several recent
court decisions against the A/E that have been held liable for the failure of the new
materials.

A possible mitigation isto have the manufacturer of the new productsfurnish
guaranteesfor a period of time greater than required in the contract documents.

Many A/E will specify a particular product and add “or equal” after it. Only the
Engineer of Record, and not the RE, can accept the “ or equal” replacement.



3) The Sub-Contractors.

The General Conditions state that the contractor isfully responsible for all the acts
and omissions of the subcontractors. There are no contractural relationships
between the owner (and hence, the RE) and the subcontractors.

However, contractors may complain that the A/E failed to clearly state some issue
in the specifications, that lead the subcontractor to demand additional payments
from the contractor. That will lead the contractor to lay claim to the A/E (and the
owner) for the additional costs. Clearly, the owner (and A/E) have no contract
with the subcontractor. Therefore, no claims can be madeto the owner. Also, the
A/E can not deter mine how the contractor plansto subcontract thejob.

Each area of the country has a different way of contracting a particular trade, and
it isthe contractor’sjob to contract properly with each subcontractor.



4) The Shop Drawings and Samples.

The purpose of shop drawingsisto link the design intent with the specific nature of
thelocal construction practices. the means and methods used by the contractor.

Shop drawings (also “ permanent works designed by the contractor”) have become one
of the largest sources of professional liability claims against the designers. One of
these causes, isthe unreasonable delay in reviewing the shop drawings. These delays
affect the contractor’s schedule, and may result in aclaim for extratime or
compensation from the owner. The contractor should be obligated to submit a time-
scale of scheduled shop drawing reviews and submittals. This schedule should be
discussed during the pre-construction conference.

The contractor will submit the shop drawingsto the RE for transmission to the PM
of the A/E. They should show in detail the proposed fabrication and assembly of the
project components, indicate the installation, the form and fit of the materialsor
equipment being incor porated into the project. These detailsareimpossible to
include in the plans and specifications, especially in large projects.

Notice the chance of introducing changes by the contractor: risk tothe A/E! That is,
the shop drawing could become the source of a change or der.



5) Disapproving and Stopping the Work.

The General Conditions allow the RE (RPR) to stop the work.

Obvioudly, thisisa very sensitiveissue that can lead to legal actionsif shown to be
unjustified and causing the contractor extra costs.

If the A/E determinesthat the work isdefective, it isbest that the owner ordersthe
contractor to stop thework. An exception iswhen the owner isnot knowledgeable
of construction, thereby depending on the A/E and RE for project control.

A common case of “stop thework” iswhen it isbeing carried out in an unsafe
manner, thereby lessening therisk of death or seriousinjury.

Any disapproval of work must be notified to the contractor in writing, and stating
thereasonsfor the disapproval. The RE may require special testing or inspections
of work that was covered up without consent (for “ Stop the Work” see EJCDC
Document 1910-8 Article 13.10, and for “ Suspension of Work” seeidem 40.1).



Technical Provisions of the Specifications.
















Whirlybird - Tropaeolum



References:

1. Gould F.,, “Managing the Construction Process’, 2"d Edition, Prentice Hall,
New Jersey, 2001,

2. Fisk E., “Construction Project Administration”, 6" Edition, Prentice hall, New
Jer sey, 2000;



